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IN THE 


United States Court of Appeals 

For the District of Columbia Circuit. 


No. 10,295. 


HENRY I. ALMOUR, Appellant , 

v. 

GORDON GRAY, as Secretary of the Army, Appellee . 


Appeal From the United States District Court for the 

District of Columbia. 


BRIEF OF APPELLANT. 


JURISDICTIONAL STATEMENT 
And 

INTRODUCTION. 

This action was brought by a former Captain in the 
Ar my of the United States for a judicial review, under 
Section 10 of the Administrative Procedure Act (60 Stat. 
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244, 5 IJSCA 1009), of the acts of the defendant in denying 
the plaintiff disability retirement despite the fact that 
after six appearances before different Army Retiring 
Boards, each Board made findings favorable to such re¬ 
tirement. The complaint further seeks a mandatory order 
requiring the defendant to accomplish the plaintiff’s re¬ 
tirement in accordance with the law governing such retire¬ 
ment 

The defendant moved to dismiss, before answering, on 
the grounds that the court had no jurisdiction and the com¬ 
plaint stated no proper cause of action. The Commis¬ 
sioner of Veterans Cases, to whom the motion was referred 
in accordance with Rule 29 of the Civil Rules of the Dis¬ 
trict Court of the District of Columbia, after hearing argu¬ 
ment and receiving briefs of both sides, wrote a six page 
opinion analyzing the facts and the law and recommending 
that the motion be denied. 

The defendant thereupon sought and received permission 
to argue before the Court. After hearing oral argument 
by both sides, the Hon. F. Dickinson Letts granted the 
motion and made an order dismissing the complaint on 
the merits. (Appendix p. 9). The plaintiff appeals from 
that order, pursuant to 28 USCA 1291. 

In designating the record to be printed on appeal, the 
plaintiff included the report of the Commissioner of Vet¬ 
erans Cases. The defendant thereupon moved to strike 
the report from the designation, which motion was like¬ 
wise granted by Judge Letts. The plaintiff-appellant 
thereupon designated as part of the record on appeal the 
said motion by the defendant and the order granting it so 
that this court may review the said order and if it deems 
such action proper, consider the said report on this appeal. 

STATEMENT OF CASE. 

Appellant is a physician, practising since 1928. In April, 
1942, he was commissioned a Captain in the Medical Corps 
of the Army, after taking the usual physical examination 
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and having been found fit for general military service 
(Complaint, par. 6; Appendix, pp. 2 and 3). He was or¬ 
dered overseas and assigned as Battalion Surgeon of a 
Combat Engineer Battalion in North Africa (Complaint 
par. 7; App., p. 3). While advancing with the Battalion 
during the Tunisian campaign he suffered a severe injury 
to his back (Comp. pars. 8 and 9 ; App., p. 3). His injuries 
eventually rendered him unable to perform any military 
duty, and he was returned to the United States and ulti¬ 
mately separated from the service for physical disability 
in September, 1945, but without retirement pay (Comp, 
par. 10; App. p. 3). 

Between July, 1945, and September, 1947, appellant ap¬ 
peared six times before Army Retiring Boards, twice be¬ 
fore each of three different Boards. Each Board found 
that the appellant was permanently incapacitated for mil¬ 
itary service and that said incapacity resulted from his mil¬ 
itary service (Comp. par. 15; App. p. 4). 

The Surgeon General of the Army, acting for the de¬ 
fendant, (actually, defendant’s predecessor in office) con¬ 
ceded that the appellant was incapacitated for military 
service (Comp. par. 16; App. p. 4), but refused to concur 
with the Boards’ findings that such incapacity resulted 
from appellant’s military service (ibid.), and the plaintiff 
was therefore denied retirement by the defendant. 

After these six Board appearances, each of which was 
ordered by the defendant’s predecessor in office (Comp, 
par. 16; App. p. 4), appellant appeared before the Secre¬ 
tary of the Army’s Disability Review Board, which found 
against him (Comp. par. 17; App. pp. 4 and 5). Having 
thus exhausted his administrative remedies, this action 
was started. 

The complaint then alleges that these acts of the defen¬ 
dant and his subordinates are arbitrary, capricious, con¬ 
trary to the facts and in violation of the law and the gov¬ 
erning Army Regulations; that the decision of the Surgeon 
General and the Army Disability Review Board that appel- 
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lant’s disability is not the result of his military service is 
unsupported by substantial evidence, as required by perti¬ 
nent Army Regulations, and that proper action by the 
defendant to accomplish the appellant’s retirement is un¬ 
lawfully withheld (Comp. par. 18; App. p. 5). 

It is further alleged that the defendant failed to comply 
with the requirements of the Administrative Procedure 
Act, Section S (5 USC 1007) in that the plaintiff was not 
afforded an opportunity to submit proposed findings of 
facts and conclusions of law, or to file exceptions to the 
proposed decision not to grant the plaintiff retirement. 

The plaintiff then prays the court to: 

1. Review the action of the defendant in denying the 
plaintiff retirement with pay; 

2. Set aside as unlawful the acts of the defendant and 
his subordinates denying the plaintiff such retirement; 

3. Order the defendant to show cause before the court 
why the plaintiff should not be retired with pay; 

4. Direct the defendant to accomplish the retirement of 
the plaintiff with pay. 

5. Grant the plaintiff such other, further or different 
relief as the court may deem proper. 

Before answering, the defendant moved to dismiss the 
complaint, which motion was granted. 

The motion (Appendix p. 7) lists three grounds on which 
dismissal is sought: 

“1. The court has no jurisdiction over the subject 
matter, because the United States has not consented 
that they or their agents acting in their official ca¬ 
pacity may be sued in cases of this character. 

2. The Administrative Procedure Act of 1946, Title 
5 USCA Section 1001-1011, on which plaintiff’s action 
is grounded, does not confer jurisdiction upon the court 
to adjudicate plaintiff’s claim. 

3. The complaint fails to state a claim against the 
defendant, or against the United States, upon which 
relief can be granted.” 
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The order granting the motion (Appendix p. 9) and the 
court’s informal memorandum (Appendix p. 8) do not 
touch upon the third ground, but state that the court is 
without jurisdiction. 

STATUTES AND REGULATIONS INVOLVED. 

The relevant parts of statutes and regulations involved 
here are printed as an appendix to this brief pages 23 to 
26, incl. 

STATEMENT OF POINTS. 

The appellant will argue the following points: 

Point I. 

This Suit Does Not Contravene the Rule That 
the United States May Not be Sued Without its 
Consent. 

Point II. 

The Administrative Procedure Act Authorizes Ju¬ 
dicial Review in Cases of This Character. 

Point III. 

The District Court Should Have Denied the Mo¬ 
tion to Dismiss Because the Defendant Admittedly 
Has Ignored Procedural Requirements of the Admin¬ 
istrative Procedure Act, Thereby Denying Plaintiff 
Substantial Rights. 

Point IV. 

The District Court Erred in Holding That it Had 
No Jurisdiction. 


Conclusion. 

The Decision of the District Court Should be Re¬ 
versed and the Motion to Dismiss the Complaint De¬ 


nied. 
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SUMMARY OF ARGUMENT. 

The court’s memorandum states that the determination 
of plaintiff’s entitlement to retirement with pay is left by 
law in the discretion of the defendant; that the manner of 
determining' that question is vested exclusively in the ex¬ 
ecutive branch of the government; that the courts do not 
have jurisdiction to review, control or disturb the actions 
of the executive branch in performing that duty, and that 
Section 10 of the Administrative Procedure Act definitely 
excludes judicial review in cases of this character. 

The appellant argues that this is error; that the courts 
have always had jurisdiction to review the acts of the 
Government and its officials to determine whether its or 
their acts have been performed according to law; that 
where, upon such review, the court finds that the law has 
not been followed, or that discretion has been arbitrarily 
or capriciously exercised, it may and should, by appropri¬ 
ate order, not only set aside such acts, but also direct per¬ 
formance according to the law; and further, that the Ad¬ 
ministrative Procedure Act, far from excluding judicial 
review in this case, specifically authorizes it. 

ARGUMENT. 

Point I. 

This Suit Does Not Contravene the Rule That the United 
States May Not be Sued Without its Consent. 

The first ground of the defendant’s motion to dismiss is 
that the court is without jurisdiction because this is a suit 
against the United States, which has not consented to be 
sued in cases of this character (App. p. 7). The District 
Court seems to have adopted this point of view, for it 
states in its Informal Memorandum • jurisdiction has 
not been conferred upon the courts to review, control or 
otherwise disturb the action of the executive branch of the 
Government • • •” (App. p. 8). 
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To demonstrate the error of this position, the appellant 
will develop the following points: 

1) It has always been the law that the courts will pre¬ 
vent an abuse of power by a government official. ( Marbury 
v. Madison, 1 Cranch 137; Minnesota v. Hitchcock, 185 U. S. 
373, 22 S. Ct. 650, 46 L. ed. 954; Philadelphia Co. v. Stim- 
son, 223 U. S. 605, 32 S. Ct. 340, 56 L. ed. 570; Miguel v. 
McCarl, 291 U. S. 442, 54 S. Ct. 465, 78 L. ed. 901). 

2) The discretion of the defendant to grant or deny re¬ 
tirement to the plaintiff is limited by law and regulation. 
(Act of April 3 , 1939 , 53 Stat. 557,10 USC 456; Army Reg. 
40 - 1025 , par. 63; AR 605 - 250 , Sec. IV, par 30c (2); Exec. 
Order 8099 of April 28 , 1939 , 4 Fed. Reg. 1725). 

3) The defendant has not acted in accordance with the 
law and regulations, and has exceeded his authority in de¬ 
nying retirement to the plaintiff. ( Ayrshire Collieries 
Corp. v. U. S., 335 U. S. 573, 69 S. Ct. 278, 93 L. ed. 220; 
U. S. v. O’Donovon, 82 F. Sup. 435; Domestic <& Foreign 
Commerce Corp. v. Littlejohn, 165 F. 2d. 235). 

4) This is not a suit against the United States. ( Kiefer 
& Kiefer v. RFC, 306 U. S. 381, 59 S. Ct. 516, 83 L. ed. 7S4; 
Silberschein v. U. S., 266 U. S. 221, 45 S. Ct. 69, 69 L. ed. 
256). 

1. It has always been the law that the courts will prevent 
an abuse of discretion by a government official. 

This principle was recognized early in our history in 
the celebrated case of Marbury v. Madison, 1 Cranch 137, 
in which Chief Justice Marshall discussed the nature of ex¬ 
ecutive discretion. He points out at p. 166 that when the 
President exercises the political powers with which he is 
vested, neither he nor the officials through whom he acts 
can be controlled, except politically, and such acts are not 
examinable by the courts. However, the following quota¬ 
tions are applicable to the case at bar: 

“But when the legislature proceeds to impose on 
that officer other duties; when he is directed peremp- 
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torilv to perform certain acts; when the rights of in¬ 
dividuals are dependent on the performance of those 
acts; he is so far an officer of the law; is amenable to 
the laws for his conduct; and cannot, at his discretion, 
sport away the vested right of others. # # * But where 
a specific duty is assigned by law and individual rights 
depend upon the performance of that duty, it seems 
equally clear, that the individual who considers him¬ 
self injured, has a right to resort to the laws of his 
country for a remedy.” (P. 166-167). 

“It is not by the office of the person to whom the 
writ is directed, but the nature of the thing to be done, 
that the propriety or impropriety of issuing a man¬ 
damus is to be determined.” (P. 170). 

This principle has been restated in many cases, of which 
for brevity we cite only three. 

In Minnesota v. Hitchcock, 185 U. S. 373, the court says, 
at page 386: 

“Of course, this statement has no reference to and 
does not include those cases in which officers of the 
United States are sued, in appropriate form, to com¬ 
pel them to perform some ministerial duty imposed on 
them by law, and which they wrongfully neglect or 
refuse to perform. Such suits would not be deemed 
suits against the United States within the rule that 
the Government cannot be sued except by its own con¬ 
sent # • \” 

And in Philadelphia Co. v. Stimson, 223 U. S. 605, the 
court said at p. 620: 

“The suit rests upon the charge of abuse of power, 
and its merits must be determined accordingly; it is 
not a suit against the United States.” 

The Supreme Court discussed the nature of “ministe¬ 
rial acts,” and the right of the courts to compel their per¬ 
formance, in Miguel v. McCarl, 291 U. S. 442, p. 452: 

“In Roberts v. United States, 176 U. S. 221, 44 L. ed. 
443,20 S. Ct. 376, this court held that where the proper 
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construction of a statute is clear, the duty of an of¬ 
ficer called upon to act under it is ministerial in its 
nature and may be compelled by mandamus. The opin¬ 
ion points out (p. 231) that every such statute to some 
extent requires construction by the officer; that he must 
read the law, and, therefore, in a certain sense, con¬ 
strue it in order to form a judgment from its langu¬ 
age what duty he is required to perform. ‘But that 
does not necessarily and in all cases make the duty 
of the officer anything other than a purely ministerial 
one.’ ” 

The appellant at the bar urges that this last quotation 
is peculiarly applicable to his case, because, as we will pres¬ 
ently show, the law and regulations, under the facts of this 
case, so clearly require the defendant to grant retirement 
as to make that act ministerial in nature. 

2. The discretion of the defendant to grant or deny retire¬ 
ment to the plaintiff is limited by law. 

The right of an officer of the Army other than a Reg¬ 
ular Army officer to retirement pay is basically governed 
by the Act of April 3,1939, c. 35, Sec. 5, 53 Stat. 557, July 
25,1939, c. 349, 53 Stat 1079, Dec. 10,1941, c. 562, 55 Stat. 
796,10 USC 456, which reads as follows: 

“ALL officers, warrant officers, and enlisted men of 
the Army of the United States, other than the officers 
and enlisted men of the Regular Army, if called or 
ordered into the active military service by the Federal 
Government * • # in excess of thirty days * * # who 
suffer disability or death in line of duty from disease 
or injury while so employed shall be deemed to have 
been in the active military service during such period 
and shall be in all respects entitled to receive the same 
pensions, compensation, retirement pay, and hospital 
benefits as are now or may hereafter be provided by 
law or regulation for officers and enlisted men of cor¬ 
responding grades and length of service of the Reg¬ 
ular Army * * V’ (Emphasis supplied) 
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The detailed procedure to be followed and the conduct 
of proceedings before Army Retiring Boards is prescribed 
elsewhere, and no useful purpose will be served in quot¬ 
ing those provisions. However, they include the require¬ 
ment that the decision of the retiring board shall be trans¬ 
mitted to the Secretary of the Army and laid by him be¬ 
fore the President for his approval or disapproval. In 
order to implement this requirement, the President, on 
April 28, 1939, promulgated Executive Order 8099, which 
reads in relevant part as follows: 

u Provided, That in the administration of the retire¬ 
ment provisions of the said statute, the determination 
whether disability exists and whether such disability 
was incurred in line of duty shall be made by the Sec¬ 
retary of War, or by someone designated by him in 
the War Department, in the manner, and in accordance 
icith the standards, provided by law or regulations for 
Regular Army personnel.” (Emphasis supplied) 

By including the cautionary words emphasized in the 
foregoing quotation, the President clearly recognized that 
the right to retirement pay is not something that was to 
be arbitrarily granted or denied, but that the determina¬ 
tion had to be made in accordance with certain standards 
specifically set down. These standards are prescribed in 
the following Army Regulations: AR 40-1025, par. 63 c. 
and 63 g. (2), (3) and (4), and AR 605-250, Sec. IV, par. 
30c (2). 

These Regulations create certain inferences and pre¬ 
sumptions in favor of an officer seeking retirement, as fol¬ 
lows: 

63 c provides that a disease or injury of a military per¬ 
son is presumed service connected, unless evidence to the 
contrary is produced. 

63 g. (2) provides that an army patient is presumed to 
have been in sound condition when he entered service un¬ 
less the conditions which brought about his disability were 
noted at the time he entered service, or unless clear and 
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unmistakable evidence shows he had the condition, even 
though it was not noted. And even if such evidence is pro¬ 
duced, only specific findings of natural progress of the dis¬ 
ease or injury will overcome this presumption of sound¬ 
ness. 

63 g. (3) provides that medical judgment, as distin¬ 
guished from medical principles, is not sufficient to over¬ 
come this presumption. 

63 g. (4) provides that any increase in disability during 
military service is presumed to be service aggravated. 

AR 605-250, Sec. IV, par. 30c (2) provides that before 
it can be found that the disability was not service incurred, 
the facts on which such finding is based must be estab¬ 
lished beyond any reasonable doubt. 

To be sure, these laws and regulations were not set forth 
specifically in the complaint; they were not required to 
be. As provided by Rule 8 of the Federal Rules of Civil 
Procedure, the complaint merely states in general terms 
that the defendant acted “contrary to the facts and in vio¬ 
lation of the law and the Army Regulations governing the 
retirement for disability of officers of the Army of the 
United States”; that his findings were “unsupported by 
substantial evidence, as required by the pertinent Army 
Regulations” and that plaintiff’s retirement is unlawfully 
withheld. (Complaint, par. 18, App. p. 5). 

In the light of the laws and regulations above quoted, 
the plaintiff would clearly be entitled to the relief he seeks 
if he can prove these allegations. 

3. The defendant exceeded his authority in denying retire¬ 
ment to the plaintiff. 

The Supreme Court has stated that the purpose of ju¬ 
dicial review is to see that “no statutory requirement is 
overlooked.” ( Ayrshire Collieries v. United States, 335 
U. S. 573, 69 S. Ct. 278, 93 L. ed. 220, p. 231 headnote 10). 
Elsewhere it has been said that “Discretion involves the 
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exercise of judgment. The exercise of discretion or judg¬ 
ment depends upon facts.” ( United States v. O’Donovan, 
S2 F. Supp. 435, 442). 

The statutory requirements that are not supposed to be 
overlooked are set forth in sub-point 2, above. 

But where are the facts upon which the defendant’s ex¬ 
ercise of discretion or judgment is based? For the pur¬ 
poses of this motion, there are none; the defendant has 
not answered, and the allegations of the complaint are 
deemed true. 

This very court has approved the doctrine that where a 
complaint asserts want of power in an officer courts must 
accept such assertion at its face value, for jurisdictional 
purposes. (Domestic <£ Foreign Commerce Corp. v. Little¬ 
john, 165 F. 2d, 235, quoting from Franklin etc. v. Tugwell, 
S5 F. 2d 208). 

Since this complaint makes that assertion in paragraph 
18, since that assertion is deemed to be true, it follow’s that 
for present purposes, the defendant must be deemed to 
have exceeded his authority, and the court should accept 
jurisdiction and afford the plaintiff a chance to prove it. 

4. This is not a suit against the United States. 

The courts have held again and again that a suit to com¬ 
pel an official to act according to law is not a suit against 
the United States, and the following quotations from 
Keifer <£ Keifer v. Reconstruction Finance Corp,, 306 US 
381, 59 S. Ct. 516, 83 L. ed. 784, expresses the point very 
well: 

“Therefore, the government does not become the 
conduit of its immunity in suits against its agents or 
instrumentalities merely because they do its work.” 

The complaint here seeks to compel the defendant to fol¬ 
low the law, and alleges exceptional facts to show that the 
defendant has failed to do so. His action in overruling 
the Army Retiring Board six times, and, each time a Board 
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found in plaintiff’s favor, ordering him before another and 
still another Board, indicates a determined effort on the 
defendant’s part to avoid retiring the plaintiff regardless 
of the facts, and an improper determination to “shop 
around” until he could find a Board that would do his 
bidding. He finally found it in the Secretary of the Army’s 
Disability Review Board, whose members he appoints 
(Servicemen’s Readjustment Act of 1944, June 22, 1944, C. 
268, T. I. Sec. 302 (a), 58 Stat. 287, Dec. 28, 1945, C. 588, 
Sec. 4, 59 Stat. 623, 38 USC 693i). 

This court might well view such conduct as strong evi¬ 
dence that the plaintiff’s averments are true in fact as 
well as in law, and that there is more than a suspicion that 
the defendant has acted arbitrarily and unlawfully. Under 
those circumstances, the court should take jurisdiction, and 
should disregard the defendant’s contention that it is not 
he, but the United States, who is being sued. ( Silberschein 
v. United States, 266 U. S. 221, 45 S. Ct. 69, 69 L. ed. 256). 

Point 13. 

The Administrative Procedure Act Authorizes Judicial 
Review in Cases of This Character. 

The second ground urged by the defendant in his motion 
to dismiss is that the Administrative Procedure Act “does 
not confer jurisdiction upon the court to adjudicate plain¬ 
tiff’s claim” (App. p. 7). The District Court adopted that 
view, and in its memorandum states “Section 10 of the 
Administrative Procedure Act definitely excludes judicial 
review in cases of this character.” (App. p. 8). 

This decision by the lower court is contrary to the Act 
itself, to the intent of Congress and to many cases in which 
the meaning of the Act is discussed by the courts. 
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1. The Administrative Procedure Act does not exclude 
judicial review of this case. 

Section 10 of the Act (5 USC 1009) specifically excludes 
judicial review only in cases where statutes preclude such 
review , or where agency action is by law committed to 
agency discretion. 

Nothing in the basic act creating the plaintiff’s right to 
retirement (10 USC 456), or in the Army Regulations, pre¬ 
cludes judicial review, nor has counsel been able to find 
any other statutory provision excluding such review. It 
is true that neither the quoted act nor the Army Regula¬ 
tions specifically provide for court review of Army Re¬ 
tirement Board proceedings, but it is well established that 
the mere failure to provide specifically for review by stat¬ 
ute does not, by implication, exclude judicial review. 

In Estep v. United States , 372 US 114, at p. 120, 66 S. Ct. 
423, 90 L. ed. 567, the Supreme Court said: 

“For the silence of Congress as to judicial review is 
not necessarily to be construed as a denial of the power 
of the federal courts to grant relief in the exercise of 
the general jurisdiction conferred upon them.” 

And in United States ex rel Trinler v. Carusi, 166 F. 2d 
457, the court says at page 461: 

“The fact that review has been judge-made out of 
the concept of due process does not make it any less 
a qualification of the statute than if the legislature has 
put the provision in it when the statute was first 
drawn.” 

This principle, which has long been in our law, was recog¬ 
nized by Congress during the debate on the Administrative 
Procedure Act, where it was stated that: 

“ The mere failure to provide specially by statute for 
judicial review is certainly no evidence of intent to 
withhold review.” ( Administrative Procedure Act , 
Legislative History, Senate Doc. 248, 79th Cong. 2nd 
Session, p. 275). 
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* 


In fact, the courts have been so reluctant to deny judicial 
review where it seemed necessary, that even in cases where 
the statute specifically excluded it, the federal courts have 
taken jurisdiction and granted relief- For example, the 
Selective Training and Service Act of 1940, Section 10, says 
in so many words that the decisions of the Local Boards 
and the Appeal Boards “shall be final” (50 USC App. 
310(a)2). Nevertheless, the courts took jurisdiction and 
overruled the local boards and appeal boards where they 
found that the boards had acted improperly. ( Estep v. 
United States, 327 U. S. 114; U. S. ex rel. Phillips v. 
Downer, 135 F. 2d 521). 

In the absence of statutory exclusion of judicial review, 
the question remains as to whether or not this case is 
barred by Section 10 on the ground the matter is by law 
committed to agency discretion. 

As has been discussed in Point I, supra, discretion of an 
agency or official is never completely unbridled, even 
where there is no apparent statutory restriction on the ex¬ 
ercise of such discretion. A fortiori, the defendant’s dis¬ 
cretion here is even more limited, for he is subject to specific 
statutory restriction. His function in the retirement proc¬ 
ess is quasi-judicial. He has to consider testimony, ex¬ 
hibits and other evidence submitted at the hearing before 
the Retiring Board, weigh such evidence in the light of es¬ 
tablished standards, and then make a decision consonant 
with the rules laid down by law. (AR 40-1025; AR 605- 
250; Exec . Order 8099). 

In this case, the undisputed facts alleged in the complaint 
show that the defendant did not act according to the re¬ 
quirements of the law. Under such circumstances, it was 
never the intent of Congress, in passing the Administrative 
Procedure Act, to bar judicial review just because discre¬ 
tion is involved. The following quotation from the Legis¬ 
lative History ( Senate Document 248, 79th Cong., 2nd Ses¬ 
sion, pp. 310 and 311) is convincing on that point: 
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“Mr. Donnell: I should like to ask the distinguished 
Senator a question. Under Section 10 of the bill re¬ 
cites in part that— 

‘Except so far as (1) statutes preclude judicial re¬ 
view or (2) agency action is by law committed to 
agency discretion— 

(a) Right of review: Any person suffering legal 
wrong because of any agency action, or adversely af¬ 
fected or aggrieved by such action within the meaning 
of any relevant statute, shall be entitled to judicial re¬ 
view thereof. ’ 

“It has occurred to me the contention might be made 
by someone in undertaking to analyze this measure 
that in any case in which discretion is committed to an 
agency, there can be no judicial review of action taken 
by the agency. The point to which I request the Sena¬ 
tor to direct his attention is this: In a case in which 
a person interested asserts that, although the agency 
does have a discretion vested in it by law, nevertheless 
there has been abuse of that discretion, is there any 
intention on the part of the framers of this bill to pre¬ 
clude a person who claims abuse of discretion from 
the right to have judicial review of the action so taken 
by the agency? 

“Mr. McCarran: Mr. President, let me say, in an¬ 
swer to the able Senator that the thought uppermost 
in presenting this bill is that where an agency without 
authority or by caprice makes a decision, then it is sub¬ 
ject to review. 

“Mr. Donnell: But the mere fact that a statute may 
vest discretion in any agency is not intended, by this 
bill, to preclude a party in interest from having a re¬ 
view in the event he claims there has been an abuse 
of that discretion. Is that correct? 

“Mr. McCarran: It must not be an arbitrary dis¬ 
cretion. It must be a judicial discretion; it must be 
a discretion based on sound reasoning.” 
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2. The plaintiff has no adequate remedy in any other court. 

In addition to the two restrictions on review discussed 
in sub-point 1 above, Section 10(c) of the Act contains the 
following: 

“Every agency action made reviewable by statute 
and every final agency action for which there is no 
other adequate remedy in any court shall be subject to 
judicial review.” (Emphasis supplied) 

Although the District Court’s decision does not refer to 
the existence of an adequate remedy, the defendant argued 
vehemently that this action is barred because the plain¬ 
tiff could have brought an action in the Court of Claims, 
and that would be an adequate remedy within the meaning 
of the above quotation. In view of the limited jurisdiction 
of the Court of Claims, that argument has no merit. 

The judicial power of the Court of Claims is derived 
not from the judicial article of the Federal Constitution, 
but from the congressional power under the Constitution 
to pay the debts of the United States. It is a legislative, 
not a constitutional, Court. ( United States v. Sherwood , 
312 U. S. 584, 61 S. Ct. 767, 85 L. Ed. 1058). It is limited 
to the granting of money judgments only. ( United States 
v. Jones, 131 U. S. 1, 9 S. Ct. 669, 3 L. Ed. 90; George W. 
Helme Co. v. United States, 23 Fed. Supp. 787, Certiorari 
Denied 305 U. S. 645, 59 S. Ct. 145, 83 L. Ed. 417). 

The Jones case, supra, seems to be the leading case on 
this point and is quoted in many later decisions. In that 
case the Supreme Court says, at page 17: 

“It seems, therefore, that in the point of providing 
only for money decrees and money judgments, the law 
is unchanged, merely being so extended as to include 
claims for money arising out of equitable and maritime 
as well as legal demands. We do not think that it was 
the intention of Congress to go farther than this.” 

In the Sherwood case, supra, in discussing the jurisdic¬ 
tion of the Court of Claims, the Court says: 
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‘‘For that reason it has been uniformly held, upon 
a review of the statute creating the Court and defining 
its authority, that its jurisdiction is confined to the 
rendition of money judgments in suits brought for that 
relief against the United States # * • 

In the case at bar the plaintiff makes no demand for 
monetary relief; he asks for a judicial review and a man¬ 
datory order to compel administrative action. It is pos¬ 
sible that the plaintiff might be entitled to bring an action 
in the Court of Claims for back retired pay from the date 
of his discharge for physical disability to the date of the 
action, and in passing upon that claim the Court of Claims 
would incidentally have to review the actions of the defen¬ 
dant and his subordinates in denying retirement to the 
plaintiff. But inasmuch as the Court of Claims would have 
no authority to direct the defendant to retire the plaintiff, 
or to pay him retired pay as it might accrue in the future, 
that remedy is hardly an adequate one. 

3. The Administrative Procedure Act created a new right 
to have agency action judicially reviewed. 

Prior to the passage of this Act, direct review was usu¬ 
ally granted only in cases where a statute specifically pro¬ 
vided for such review (e. g. National Labor Relations Act , 
sec. 10, 29 USC 210). In other cases, review could be had 
only incidental to some other relief, like injunction or ha¬ 
beas corpus. 

It was to remove the former restrictions on judicial re¬ 
view, to enlarge the instances in which review could be had, 
and to provide for review in a proceeding brought specifi¬ 
cally for that relief, that the Act was passed. This is amply 
demonstrated by the discussion in the Senate while the Act 
was under consideration, as shown by the following ex¬ 
cerpts from the Legislative History (Senate Document 248, 
79th Cong., 2nd Session): 
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At page 325: 

“Mr. Austin: In the event there is no statutory- 
method now in effect for review of a decision of an 
agency, does the distinguished author of the bill con¬ 
template that by the language he has chosen he has 
given the right to the injured party or the complain¬ 
ing party to a review by such extraordinary remedies 
as injunction, prohibition, quo warranto, and so forth? 

Mr. McCarran: My answer is in the affirmative. 
That is true. 

Mr. Austin: And does he contemplate that even 
where there is no statutory authority for certiorari a 
party may bring certiorari against one of these defen¬ 
dants? 

Mr. McCarran: Unless basic statute prohibits it.” 

At page 317 of the same document occurs the following: 

“Mr. McKellar: Do I correctly understand that the 
principal purpose of the bill is to allow persons who 
are aggrieved as a result of acts of governmental agen¬ 
cies to appeal to the Courts? 

Mr. McCarran: Yes.” 

And at page 275: 

“Mr. Austin: Is it not true that among the cases 
cited by the distinguished Senator was some in which 
no redress or no review was granted solely because the 
statute did not provide for review? 

Mr. McCarran: That is correct. 

Mr. Austin: And is it not also true that because of 
the situation in which we are at this moment, this bill is 
brought forward for the purpose of remedying that 
defect and providing a review to all persons who suffer 
legal wrong or wrongs of the other categories men¬ 
tioned? 

Mr. McCarran: That is true; the Senator is entirely 
correct in his statement”. 

That direct review is now available under the Act, where 
it was not formerly available, was decided in the case of 
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United States ex rel. Trinler v. Carusi, 166 F. 2d 457. At 
pa ye 460 the court (CCA, 3rd Circuit) states the question: 

“The new question presented in this litigation is 
whether that review has been enlarged by Section 10 
of the Administrative Procedure Act * * * ”. 

The question is answered on page 462: 

“What we are here deciding is that the Act did enlarge 
the rights of people against whom • • • orders are 
issued and that they are now entitled to judicial review 

• • • *9 


And on the same page: 

“That being so, a document entitled ‘Petition for 
Review’ is an appropriate enough form in which to 
ask for the relief.” 

To the same effect, see United States ex rel. Cammarata 
v. Miller. 79 F. Supp. 643, where the court took jurisdiction 
on a pleading entitled “Petition for Review”, and Snyder 
v. Buck, 75 F. Supp. 902. 


Point III. 

The District Court Should Have Denied the Motion to 
Dismiss Because the Defendant Admittedly Has Ig¬ 
nored Procedural Requirements of the Adminstrative 
Procedure Act, Thereby Denying Plaintiff Substantial 
Rights. 

Section 8(b) of the Administrative Procedure Act (5 
USC 1007 (b)) reads as follows: 

“Prior to each recommended, initial, or tentative 
decision, or decision upon agency review of the deci¬ 
sion of subordinate officers the parties shall be afforded 
a reasonable opportunity to submit for the considera¬ 
tion of the officers participating in such decisions (1) 
proposed findings and conclusions, or (2) exceptions 
to the decisions or recommended decisions of subordi¬ 
nate officers or to tentative agency decisions, and (3) 
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supporting reasons for such exceptions or proposed 
findings or conclusions. The record shall show the 
ruling upon each such finding, conclusion or exception 
presented. All decisions (including initial, recom¬ 
mended, or tentative decisions) shall become part of 
the record and include a statement of (1) findings and 
conclusions, as well as the reasons or basis therefor, 
upon all the material issues of fact, law, or discretion 
presented on the record; and (2) the appropriate rule, 
order, sanction, relief, or denial thereof.” 

In his complaint the plaintiff specifically alleges that the 
acts of the defendant in denying retirement were unlawful 
in that they failed to comply with the foregoing require¬ 
ments. (Complaint, par. 21; App. p. 5). This allegation is, 
of course, deemed to be true on this motion to dismiss. 

The failure of the defendant to comply with these proce¬ 
dures denied to the plaintiff an opportunity to argue this 
case with the defendant. To be sure, the plaintiff appeared 
before retiring boards in person and he was represented 
there by counsel, but neither the plaintiff nor his counsel 
had any opportunity to appear before the defendant or his 
subordinate, the Surgeon General. This becomes impor¬ 
tant in view of the fact that the retiring boards themselves 
found in plaintiff’s favor, and there was therefore no need 
to argue the facts or the law. On the other hand the actions 
of the defendant and the surgeon General were taken with¬ 
out notice to the plaintiff; the plaintiff was merely notified 
of the decision after it was made. The right to argue before 
a decision is made is a substantial right, as is recognized 
by the quoted section of the Administrative Procedure Act, 
and, therefore, even if this court does not agree with the 
arguments heretofore presented by the plaintiff for re¬ 
versal of the decision of the District Court and denial of 
the defendant’s motion to dismiss, this court still should set 
aside the defendant’s decision on the ground of his failure 
to comply with this section of the Act. 
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Point IV. 

The District Court Erred in Holding That it Had no 

Jurisdiction. 

Appellant can find no better argument to prove this point 
than the following language used by this court in the recent 
case of Dorsey v. Kingsland, 173 F. 2d 405: 

“The majority of this court are of the opinion that 
the learned trial court takes altogether too narrow a 
view of its own jurisdiction. It proceeds upon the 
theory that the case is one for the strict and extreme 
application of the doctrine of ‘administrative finality’ 
which might be better known as ‘administrative infalli¬ 
bility’. * * * The whole theory of administrative finality 
stems from the assumption that the administrative 
agency is composed of ‘experts’—in many instances a 
most erroneous assumption. • * • the horrendous hash 
made by the record in this case shows clearly that they 
are bv no means experts in a quasi-judicial proceeding 
•••'”. (page 408) 

“Under Section 10 (e) of the Administrative Proce¬ 
dure Act, it became the right and indeed the duty of 
the court upon proper application of an aggrieved 
partv to judicially review’ the action of any agency 
(page 410) 

Conclusion. 

The Decision of the District Court Should be Reversed and 
the Motion to Dismiss the Complaint Denied. 

Respectfully submitted, 

F. Cleveland Hedrick, Jr., 

Pierson & Ball, 

1007 Ring Building, 
Washington 6, D. C. 

Attorneys for Plaintiff. 

Abraham Kaufman, 

55 Liberty Street, 

New York, N. Y. 

Of Counsel. 


September 27, 1949. 
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STATUTES AND REGULATIONS INVOLVED. 

A dminis trative Procedure Act, Act of June 11,1946, C. 324, 

60 Stat. 240, 5 USC 1001. 

Sec. 8(b), 5 USC 1007 (b): 

“Prior to each recommended, initial, or tentative deci¬ 
sion, or decision upon agency review of the decision of sub¬ 
ordinate officers the parties shall be afforded a reasonable 
opportunity to submit for the consideration of the officers 
participating in such decisions (1) proposed findings and 
conclusions, or (2) exceptions to the decisions or recom¬ 
mended decisions of subordinate officers or to tentative 
agency decisions, and (3) supporting reasons for such ex¬ 
ceptions or proposed findings or conclusions. The record 
shall show the ruling upon each such finding, conclusion or 
exception presented. All decisions (including initial, recom¬ 
mended, or tentative decisions) shall become part of the 
record and include a statement of (1) findings and conclu¬ 
sions, as well as the reasons or basis therefor, upon all the 
material issues of fact, law, or discretion presented on the 
record; and (2) the appropriate rule, order, sanction, relief, 
or denial thereof.” 

Sec. 10, 5 USC 1009: 

“Except so far as (1) statutes preclude judicial review 
or (2) agency action is by law committed to agency discre¬ 
tion— 

(a) Right of review. 

Any person suffering legal wrong because of any agency 
action, or adversely affected or aggrieved by such action 
within the meaning of any relevant statute, shall be entitled 
to judicial review thereof. # * * ' * 

(c) Acts reviewable. 

Every agency action made reviewable by statute and 
every final agency action for which there is no other ade¬ 
quate remedy in any court shall be subject to judicial re¬ 
view. •••*•” 
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Act of April 3, 1939, C. 35, Sec. 5. 

53 Stat. 557, 53 Stat. 1079, 55 Stat. 796, 10 USC 456. 

“All officers, warrant officers, and enlisted men of the 
Army of the United States, other than the officers and en¬ 
listed men of the Regular Army, if called or ordered into 
the active military service by the Federal Government * * * 
in excess of thirty days * * * who suffer disability or death 
in line of duty from disease or injury while so employed 
shall be deemed to have been in the active military service 
during such period and shall be in all respects entitled to 
receive the same pensions, compensation, retirement pay, 
and hospital benefits as are now or may hereafter be pro¬ 
vided by law or regulation for officers and enlisted men of 
corresponding grades and length of service of the Regular 
Army * # * 

Servicemen’s Readjustment Act of 1944, Sec. 302 (a), 58 
Stat. 287, 59 Stat. 623, 38 USC 693i. 

“(a) The Secretary of War, The Secretary of the Navy, 
and the Secretary of the Treasury are authorized and di¬ 
rected to establish, from time to time, boards of review com¬ 
posed of five commissioned officers, two of whom shall be 
selected from the Medical Corps of the Army or Navy, or 
from the Public Health Service, as the case may be. It shall 
be the duty of any such board to review, at the request of 
any officer retired or released from active service, without 
pay, for physical disability pursuant to the decision of a 
retiring board, board of medical survey, or disposition 
board, the findings and decisions of such board. Such re¬ 
view shall be based upon all available service records relat¬ 
ing to the officer requesting such review, and such other 
evidence as may be presented by such officer. Witnesses 
shall be permitted to present testimony either in person or 
by affidavit, and the officer requesting review shall be al¬ 
lowed to appear before such board of review in person or 
by counsel. In carrying out its duties under this section 
such board of review shall have the same powers as exer¬ 
cised by, or vested in, the board whose findings and deci¬ 
sion are being reviewed. The proceedings and decision of 
each such board of review affirming or reversing the deci¬ 
sion of any such retiring board, board of medical survey, or 
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disposition board shall be transmitted to the Secretary of 
War, the Secretary of the Navy, or the Secretary of the 
Treasury, as the case may be, and shall be laid by him be¬ 
fore the President for his approval or disapproval and or¬ 
ders in the case.” 

Executive Order 8099 of April 28, 1939, (4th Para.) 4 Fed. 

Reg. 1725 (May 2, 1939). 

“Now, Therefore, by virtue of the authority vested in 
me as President of the United States, and by the act of 
July 3, 1930, c. 863, 46 Stat. 1016, the duties, powers, and 
functions incident to the administration and payment of 
the benefits provided by the statute as above set out are 
hereby vested in the Veterans’ Administration: Pro¬ 
vided , That in the administration of the retirement pro¬ 
visions of the said statute, the determination whether disa¬ 
bility exists and whether such disability was incurred in 
line of duty shall be made by the Secretary of War, or by 
someone designated by him in the War Department, in the 
manner, and in accordance with the standards, provided by 
law or regulations for Regular Army personnel.” 

Army Regulation 40-1025 Par. 63. 

“c. General Inference. —Lacking evidence to the con¬ 
trary a disease or injury of a militarized person will be pre¬ 
sumed to have been service-connected, and, therefore, in 
line of duty.” 

“g. (2) Basic Provision.— Irrespective of length of ser¬ 
vice, an Army patient will be presumed to have been in 
sound condition upon entering active service, unless the 
disease or injury, or death, were noted on the patient’s 
physical examination upon entrance into the service, or un¬ 
less clear and unmistakable evidence ((3) below) demon¬ 
strates that the injury, or disease, or the conditions which 
caused the disease, injury, or death, though not noted, ex¬ 
isted prior to the patient’s active service.” 

“Further, even if the existence of the condition prior to 
entering active service has been established, only specific 
findings of ‘natural progress’ of the disease or injury, 
based on well-established medical principles, are able to 
overcome the presumption of service-aggravated ((4) be¬ 
low).” 
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“ (3) Clear and Unmistakable Evidence— Medical judg¬ 
ment alone, as distinguished from well-established medical 
principles, will not be considered sufficient to rebut the pre¬ 
sumption of the patient’s sound condition at the time of his 
entrance into active military service.” 

“(4) Service Aggravated —Any increase in disability 
during active service resulting from a condition that ex¬ 
isted prior to active service will be presumed to have been 
service-aggravated, unless it can be proved otherwise on 
the basis of well-established medical principles. Medical 
or surgical treatment furnished during service for pre¬ 
existing conditions does not of itself establish increase in 
disability; however, if such treatment was necessitated by 
increase in severity of pre-existing conditions, then such 
disability will be considered as service-aggravated, unless 
the condition was improved by such treatment.” 

“• * * incapacitating defects due to certain diseases, such 
as * • * hypertrophic (degenerative arthritis, commonly 
designated as osteoarthritis) • * • are of themselves not 
evidence of increased disability. Unless there was some 
pertinent local injury, or an abrupt and sudden pathologi¬ 
cal development during active service, such incapacitating 
defects may arise as a natural consequence of pre-existing 
conditions, and not incident to or aggravated by service.” 

Army Regulation 605-250—Section IV. par. 30c(2). 

“Before an Army Retiring Board should find that the 
disability which renders an officer incapable of performing 
the duties of his office was not caused by an incident of 
service, such facts should be established beyond any rea¬ 
sonable doubt.” 
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1 Filed May 10,1948. 

District Court of The United States for The 
District of Columbia 

Civ. No. 1929-’48 
Henry I. Almour, Plaintiff , 

—against— 

Kenneth C. Royall, as Secretary of the Army, Defendant. 

Complaint 

The plaintiff respectfully shows to the Court and al¬ 
leges : 

1. The jurisdiction of this court is based on Sections 
11-306 and 11-315 of the District of Columbia Code, 1940 
edition. 

2. This action is brought under the Administrative Pro¬ 
cedure Act, Section 10 (60 Stat. 237 to 244; 5 USCA 1009), 
to compel the retirement of the plaintiff under the laws per¬ 
taining to the retirement for disability of officers of the 
Army of the United States. 

3. The plaintiff is, and at all times hereinafter mentioned 
was, a citizen of the United States and of the State of 
New York. 

4. The defendant is the Secretary of the Army of the 
United States and, on information and belief, is the officer 
of the United States in whom is vested the authority and 
responsibility for ordering the retirement of officers of the 
Army of the United States who may be entitled to such 

retirement. 

2 5. The plaintiff has exhausted all the adminis¬ 
trative remedies available to him. 

6. The plaintiff is, and has been since 1928, a practising 
physician, duly licensed under the Laws of the State of 
New York. In April, 1942, at his own application, the plain- 
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tiff was examined for a commission in the Medical Corps 
of the Army of the United States. This examination 
showed him to be qualified for general military service, and 
showed him to be in normal physical condition in all re¬ 
spects except that he was overweight and had a slight 
visual defect. These defects were duly waived, and he was 
thereupon commissioned a Captain. 

7. In July, 1942, he was ordered to active duty. In No¬ 
vember, 1942, after completing his training, he was given 
a physical examination for overseas service, and was found 
physically qualified for such service. He was thereafter 
ordered overseas, and arrived in North Africa in January, 
1943. His duty assignment was Battalion Surgeon of the 
15th Combat Engineer Battalion. 

8. On February 21, 1943, while advancing with the Bat¬ 
talion during the Tunisian Campaign, and in the perform¬ 
ance of his duties, he stepped out of the back of an ambu¬ 
lance. He landed on a rounded stone, which twisted his 
weight, and he fell to the ground with an agonizing pain in 
his lower back. After a period of days during which he 
was completely incapacitated, he resumed his duties, al¬ 
though suffering constantly from pain, and he was eventu¬ 
ally evacuated and ordered to the 6th General Hospital at 

Casablanca. 

3 9. The plaintiff is informed, and he verily believes, 

that at the moment of the said incident he* sustained 
a herniated disc in his lumbar spine, and that the said in¬ 
jury caused a traumatic arthritis of his spine. 

10. Following a period of treatment and observation at 
the said Hospital, he was returned to duty, and he contin¬ 
ued to serve as a medical officer in Africa and Italy until 
his return to the United States in April 1944. In the United 
States he was reclassified to permanent limited military 
duty. However, he was found to be unable to perform even 
such duties, and he was therefore separated from the serv¬ 
ice for physical disability on September 28, 1945, but with¬ 
out retirement pay. 
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11. On September 22, 1946, within a year after his sep¬ 
aration, he suffered a severe coronary thrombosis, and has 
had several heart attacks since then. 

12. The plaintiff is informed, and he verily believes, that 
the said coronary thrombosis resulted from a condition of 
coronary arteriosclerotic heart disease which had its onset 
after he entered on active duty, and prior to his separation 
from the service. 

13. The plaintiff is informed, and he verily believes, that 
he is presently suffering from chronic hypertrophic arthri¬ 
tis of the spine, radiculitis, and coronary arteriosclerosis. 

14. The plaintiff is informed, and he verily believes, that 
the said conditions were incurred in, or result from, his mil¬ 
itary service; that he is incapacitated by the said conditions 

and is and will be unable to perform any mili- 
4 tary duty; that his ability to pursue his normal civil¬ 
ian occupation is and will be seriously impaired by 
said conditions; that the said conditions will not improve, 
but will become progressively worse, and that his disabili¬ 
ties are permanent. 

15. Between July 17, 1945, and September 11, 1947, the 
plaintiff appeared 6 times before Army Retiring Boards, 
twice each before 3 different Boards. Each Retiring Board 
found that the plaintiff was permanently incapacitated for 
military service, that said incapacity resulted from his 
military service, and that he should be retired. 

16. These numerous appearances were at the direction 
of the defendant and his predecessors in office, acting 
through the Adjutant General and the Surgeon General of 
the Army, who agreed that the plaintiff was incapacitated 
for military service, but refused to concur with the findings 
of the Army Retiring Boards that said incapacity resulted 
from the plaintiff’s military service, and that he should 
be retired. 

17. On February 2,1948, the plaintiff, at his own request, 
appeared before the Army Disability Review Board estab- 
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lished under Section 302 of Public Law 346 of the 78th Cong¬ 
ress, 2nd Session, approved June 22, 1944. On March 4, 
1948, the plaintiff was notified by the Adjutant General that 
“The Secretary of the Army has instructed me to advise 
you” that the Review Board found the plaintiff to be in¬ 
capacitated for military service, but that said incapacity 
was not the result of an incident of service. The plaintiff 
was therefore denied retirement. 

18. The Plaintiff avers, and he verily believes, that the 
action of the defendant in refusing retirement to the 

5 plaintiff is arbitrary, capricious, contrary to the 
facts and in violation of the law and the Army Regu¬ 
lations governing the retirement for disability of officers 
of the Army of the United States; that the findings of the 
Surgeon General and the Army Disability Review Board, 
acting for the defendant, that the plaintiff’s incapacity is 
not the result of his military service is unsupported by sub¬ 
stantial evidence, as required by the pertinent Army Regu¬ 
lations, and that action by the defendant and the Depart¬ 
ment of the Army, to accomplish the retirement of the 
plaintiff in accordance with the findings of the Army Retir¬ 
ing Boards, is unlawfully withheld. 

19. The plaintiff is aggrieved and is adversely affected 
by the said unlawful acts of the defendant, and has no other 
adequate remedy in any court. 

20. On information and belief, the acts of the defendant 
and the Army Disability Review Board acting for and on 
behalf of the defendant are unlawful in that they did not 
lay before the President, for his approval or disapproval, 
the proceedings and decision of the said Army Disability 
Review Board, as required by law. 

21. The acts of the defendant, the Surgeon General and 
other subordinates of the defendant were unlawful in that 
they did not afford the plaintiff the opportunity to submit 
proposed findings and conclusions or to make exceptions 
to the proposed decision not to grant the plaintiff retire- 
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ment, and they otherwise failed to comply wdth the requiie- 
ments of the Administrative Procedure Act, Section 8 (5 
USCA 1007). 

Wherefore the plaintiff prays that this court: 

1. Review the action of the defendant in denying the 
plaintiff retirement with pay; 

2. Set aside as unlawful the acts of the defendant and his 

subordinates, the Surgeon General and the Army 

6 Disability Review Board, in denying the plaintiff re¬ 
tirement with pay; 

3. Order the defendant to show cause before this court 
why the plaintiff should not be retired with pay from the 
28th day of September, 1945; 

4. Direct the defendant to accomplish the retirement of 
the plaintiff with pay from the 28th day of September 1945, 
and 

5. Grant the plaintiff such other, further or different 
relief as the court may deem proper. 

Abraham Kaufman, 

55 Liberty Street, 

New York 5, N. Y. 

—and— 

Pierson & Ball, 

By F. Cleveland Hedrick, Jr., 
Member of the Firm, 

Ring Building, 

Washington 6, D. C. 
Attorneys for Plaintiff 

7 State of New York 
County of New York, ss: 

Henry I. Almour, being duly sworn, deposes and says, 
that he resides at 2647 Broadway, New York, New York; 
that he is the plaintiff in the above entitled action; that he 
has read the foregoing complaint and knows the contents 
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thereof; that the same is true to his own knowledge except 
as to matters therein alleged on information and belief, and 
as to those matters, he believes it to be true. 

Henry I. Almour. 

Sworn to before me this 26th day of April, 1948. 

[seal] Minnie I. Oechler 

Notary Public in the State of New York 
Residing in Queens County 
Queens Co. Clk’s No. 1877 Reg. No. 95-08 

Certificates filed in 

N. Y. Co. Clk’s No. 84 Reg. No. 193-0-8 
Bangs Co. Clk’s No. 37 Reg. No. 128-0-8 
Nassau Co. Clk’s No. 9-0-48 
Commission Expires March 30, 1948 

8 Filed Aug. 30, 1948 

Motion to Dismiss 

Now comes the defendant, by its counsel, George Morris 
Fay, United States Attorney for the District of Columbia, 
D. Vance Swann, and Richard N. Ivins, Attorneys, Depart¬ 
ment of Justice, and moves the court to dismiss this action 
on the following grounds: 

1 

The court has no jurisdiction over the subject matter, be¬ 
cause the United States has not consented that they or their 
agents acting in their official capacity may be sued in cases 
of this character. 

2 

The Administrative Procedure Act of 1946, Title 5 
U. S. C. A., Section 1001-1011, on which plaintiff’s action 
is grounded, does not confer jurisdiction upon the court 
to adjudicate plaintiff’s claim. 
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3 

The complaint fails to state a claim against the defen¬ 
dant, or against the United States, upon which relief can 
be granted. 

George Morris Fay, 

United States Attorney. 

D. Vance Swann, 

Richard N. Ivins, 

Attorneys, Department of Justice. 

• •*••••••• 

10 Filed Apr. 14, 1949 

Informal Memorandum 

This court is without jurisdiction to hear and determine 
the issues of this case. The pertinent statutes clearly show 
that Congress left the determination of entitlement to re¬ 
tirement with pay within the discretion of the Department 
of the Army or Navy, whichever it may be, subject to the 
approval or disapproval of the President of the United 
States. The manner and method of determining whether an 
officer of the army may be retired is prescribed by statute 
and is vested exclusively in the executive branch of the Gov¬ 
ernment and jurisdiction has not been conferred upon the 
courts to review, control or otherwise disturb the action 
of the executive branch of the Government in performing 
that duty. 

Section 10 of the Administrative Procedure Act definitelv 

•> 

excludes judicial review in cases of this character. 

Defendant’s motion to dismiss will be sustained. Coun¬ 
sel for defendant will submit an appropriate order dismis¬ 
sing the complaint. 

F. Dickinson Letts, 
Judge. 
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11 Filed Apr. 26, 1949. 

Order 

This cause came on for hearing on the defendant’s mo¬ 
tion to dismiss the action, and after hearing argument of 
counsel, and being fully advised in the premises, the court 
is of the opinion and finds that it is without jurisdiction in 
this cause. 

It is therefore ordered, adjudged and decreed by the court 
that the defendant’s motion to dismiss be and same is 
hereby sustained and the plaintiff’s action is dismissed at 
plaintiff’s cost. 

F. Dickinson Letts, 

Judge. 

Approved as to form 
Pierson and Ball 

By F. Cleveland Hedrick, Jr., 

Attorneys for Plaintiff. 
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In the United States Court of Appeals 
for the District of Columbia Circuit 


No. 10,295 


Henry I. Almour, Appellant 
v. 

Gordon Gray, as Secretary of the Army, Appellee. 


Appeal from the United Stales District Court for the District 

of Columbia 


BRIEF FOR THE APPELLEE. 


COUNTER-STATEMENT OF THE CASE 

This is an appeal from an order dismissing a complaint 
brought against the Secretary of the Army by the appel¬ 
lant to compel the retirement with pay of the appellant 
under the laws pertaining to retirement for disability of 
officers of the Army of the United States. (Joint App. 2.) 

Appellant alleged that he was commissioned a Captain 
in the Medical Corps of the Army of the United States, 
and performed active military service from July 1942 to 
September 28, 1945, when he was separated from the ser¬ 
vice for physical disability, but without retirement pay. 
(Joint App. 3.) He alleged that, while in the service dur¬ 
ing the Tunisian Campaign, he sustained injuries to his 
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spine in a fall while stepping from an ambulance, for which 
he was hospitalized and treated (Joint App. 3); that within 
a year after his separation from the service he suffered 
a severe coronary thrombosis; that he was presently suf¬ 
fering from chronic hypertrophic arthritis of the spine, 
radiculitis, and coronary arteriosclerosis, all of which dis¬ 
abilities were incurred in, or resulted from, his military 
service, and incapacitated him for military duty or the 
pursuit of his normal civilian occupation; that between 
July 17, 1945 and September 11, 1947, he appeared six 
times before Army Retiring Boards, twice each before 
three different Boards; that each Retiring Board found 
that he should be retired because permanently incapaci¬ 
tated for military service, which incapacity resulted from 
his military service; that the appellee and his predecessors 
in office, acting through the Adjutant General and the Sur¬ 
geon General of the Army, agreed that he was incapaci¬ 
tated for military service, but refused to concur in the 
findings of the Army Retiring Boards that said incapacity 
resulted from appellant’s military service and that he 
should be retired (Joint App. 4). 

Appellant further alleged that, on February 2, 1948, at 
his own request, he appeared before the Army Disability 
Review Board, established under Section 302 of the Ser¬ 
vicemen's Readjustment Act (Title 38, U. S. C. A., Sec. 
693i), and, on March 4, 1948, was notified that the Review 
Board had found him to be incapacitated for military ser¬ 
vice, but that said incapacity was not the result of an in¬ 
cident of service, and that his claim for retirement was, 
therefore, denied. (Joint App. 4-5.) 

Appellant further alleged that the action of the appellee 
in refusing retirement to him was arbitrary, capricious, 
contrary to the facts and in violation of the law and the 
Army Regulations governing the retirement for disability 
of officers of the Army of the United States. (Joint App. 
5.) He also alleged that the acts of the appellee and the 
Army Disability Review Board were unlawful, in that they 
did not lay before the President, for his approval or dis¬ 
approval, the proceedings and decision of the Army Dis- 
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ability Review Board, as required by law; that the acts 
of the appellee, the Surgeon General and other subor¬ 
dinates of the appellee were unlawful, in that they did not 
afford him an opportunity to submit proposed findings and 
conclusions, or to make exceptions to the proposed decision 
not to grant him retirement, and otherwise failed to com¬ 
ply with the requirements of the Administrative Proce¬ 
dure Act, Section 8 (5 U. S. C. A. 1007). (Joint App. 5-6.) 

In his prayer, appellant prayed the court to (1) review 
the action of appellee in denying him retirement with pay; 

(2) set aside as unlawful the acts of the appellee and his 
subordinates, the Surgeon General and the Army Disabil¬ 
ity Review Board, in denying him retirement with pay; 

(3) order the appellee to show cause why the appellant 
should not be retired with pay from the 28th day of Sep¬ 
tember, 1945; (4) direct the appellee to accomplish the re¬ 
tirement of the appellant with pay from the 28th day of 
September, 1945; and (5) grant appellant such other relief 
as the court might deem proper. (Joint App. 6.) 

Appellee filed a motion to dismiss, on the grounds (1) 
that the court had no jurisdiction over the subject matter 
because the United States had not consented that it, or 
its agents acting in their official capacity might be sued 
in cases of this character; (2) that the Administrative 
Procedure Act of 1946 (Title 5, U. S. C. A., Secs. 1001- 
1011), upon which the appellant’s action is grounded, does 
not confer jurisdiction upon the court to adjudicate appel¬ 
lant’s claim; and (3) that the complaint failed to state a 
claim against the appellee, or against the United States, 
upon which relief could be granted. (Joint App. 7-8.) 

The court granted the motion to dismiss and ordered 
the action dismissed, pointing out, in an informal mem¬ 
orandum opinion, that the court was without jurisdiction 
to hear and determine the issues of the case, as the perti¬ 
nent statutes clearly show that Congress left the determi¬ 
nation of entitlement to retirement with pay within the 
discretion of the Department of the Army and Navy, sub¬ 
ject to the approval or disapproval of the President of 
the United States; that the manner and method of deter- 
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mining whether an officer of the Army may be retired is 
prescribed by statute and is vested exclusively in the Ex¬ 
ecutive Branch of the Government; that jurisdiction has 
not been conferred upon the courts to review, control or 
otherwise disturb the action of the Executive Branch of 
the Government in performing that duty; and that Section 
10 of the Administrative Procedure Act definitely excludes 
judicial review in cases of this character. (Joint App. 8.) 

STATUTES INVOLVED 

The pertinent statutes and Executive Orders are set 
forth in the Appendix, Infra, p. 15. 

SUMMARY OF ARGUMENT 

The authority to administer the retirement-pay provi¬ 
sions of the Act and to determine all questions of eligibility 
for the benefits is lodged in the Secretary of the Army. 
Decisions as to eligibility necessarily involved the exercise 
of discretion and judgment. The rule is firmly established 
that the discretionary acts of an executive officer within 
the scope of his authority, and insofar as they are not 
unreasonable or plainly wrong, will not be set aside by 
process in the nature of mandamus. This rule has been 
consistently applied in matters pertaining to the military 
establishment, the courts declining to review or set aside 
the discretionary acts of the Secretaries of the Army and 
Navy. 

Appellant is seeking retirement pay from the United 
States and the suit, in effect, is one against the United 
States. Where the essential nature of the suit makes plain 
that the judgment sought would expend itself on the public 
treasury or domain, it is one against the sovereign which 
cannot be maintained without consent. Consent to suit has 
not been granted. 

The Administrative Procedure Act expressly excepts ju¬ 
dicial review where agency action is committed to agency 
discretion and claims to retirement pay come within this 
exception. The terms and legislative history of the Ad¬ 
ministrative Procedure Act show that Section 10 thereof 
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was designed generally to restate existing law, and not to 
expand the scope of judicial review to embrace cases of this 
character. Neither the rule as to the scope of relief in the 
nature of mandamus nor the rule as to the non-reviewabil¬ 
ity of action pertaining to military administration was ap¬ 
parently changed. 


ARGUMENT 


L 

The Decisions of the Secretary of the Army. Under the Author¬ 
ity Lodged in Him to Determine an Officer's eligibility for 
Retirement Pay. Involve the Exercise of Discretion and 
Judgment and Are Not Subject to Control by Mandamus. 

Under the provisions of Executive Orders 1 promulgated 
by the President, the authority to administer the retire¬ 
ment-pay provisions of the statute, 2 upon which appellant 
relies, and to determine all questions of eligibility for the 
benefits thereof, was lodged in the Secretary of War, 3 or 
someone designated by him in the War Department, in the 
following language: 

Provided, That in the administration of the retire¬ 
ment-pay provisions of the said statute, the determina¬ 
tion of all questions of eligibility for the benefits there¬ 
of, including all questions of law and fact relating to 
such eligibility, shall be made by the Secretary of War, 
or by someone designated by him in the War Depart¬ 
ment, in the manner, and in accordance with the stand¬ 
ards, provided by law, or regulations for Regular 
Army personnel. 

The authority thus conferred upon the Secretary neces¬ 
sarily involved the exercise of discretion and judgment in 
determining an officer’s eligibility for retirement from the 
military service with pay. In every case there is the ques- 

i Executive Order 8099, promulgated April 28, 1939, as amended by Execu¬ 
tive Order 8461, promulgated June 28, 1940. (Appendix.) 

3 Section 5 of the Act of April 3, 1939 (10 U. S. C. 456). (Appendix.) 

3 The Department of War was designated the Department of the Army and 
the title of the Secretary of War was changed to Secretary of the Army by 
Act of July 26, 1947, c. 343, Title II, Sec. 205 (a), 61 Stat. 501. 
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tion as to the nature and extent of the officer’s disability, 
and whether it was incurred in the military service in line 
of dutv or aggravated thereby. The evidence must be 
weighed and considered in the light of the statutes and reg¬ 
ulations, and a decision rendered. Obviously, many factors 
enter into a determination of eligibility calling for the ex¬ 
ercise of judgment. 

The District Court, in ordering the suit dismissed, was 
applying the firmly established rule that the discretionary 
acts of an executive officer within the scope of his author¬ 
ity, and insofar as they are not unreasonable or plainly 
wrong, will not be set aside by process in the nature of 
mandamus. Hammond v. Hull, et al., 131 F. (2d) 23, 76 
App. D. C. 301, certiorari denied, 318 U. S. 777; Wilbur v. 
United States ex rel. Kadrie, 281 U. S. 206; United States 
ex rel. Roughton v. Ickes, 101 F. (2d) 248, 69 App. D. C. 
324; United States ex rel. Girard Trust Co. v. Helvering, 
301 IT. S. 540: Keim v. United States, 177 IT. S. 290, 292. 

This rule has been consistently applied in matters per¬ 
taining to the administration of the Armv and Navv, the 
courts declining to intervene to review or set aside the dis¬ 
cretionary acts of the heads of those Departments. Denby 
v. Berry. 263 U. S. 29; Reaves v. Ainsworth, 219 U. S. 296. 

In French v. IFeeA'S, 259 U. S. 326, and Creary v. Weeks, 
259 U. S. 336, judicial relief in a mandatory proceeding 
was sought against the Secretary of War by officers for¬ 
merly on the active list of the Army to annul orders issued 
by the Secretary under Section 24b of the Army Reorgani¬ 
zation Act, in one case retiring the relator, and in the other 
discharging him from the Army. In both cases, the Su¬ 
preme Court held that the trial court “did not have juris¬ 
diction to order the writ of mandamus prayed for”. (259 
U. S. 336, 344.) In French v. Weeks, supra, the court said 
(p. 335): 

Thus we have lawfully constituted military tribu¬ 
nals, with jurisdiction over the person and subject- 
matter involved unquestioned and unquestionable, and 
action by them within the scope of the power with 
which they are invested by law. It is settled beyond 
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controversy that under such conditions decisions by 
military tribunals, constituted by act of Congress, can¬ 
not be reviewed or set aside by civil courts in a man¬ 
damus proceeding or otherwise. * # *. 

In Reaves v. Ainsworth , supra, a former Army officer 
sought a writ of certiorari in the Supreme Court of the 
District of Columbia to review the proceedings of an Army 
Promotion Board, finding him not qualified for a promo¬ 
tion, and to annul an order made by the President discharg¬ 
ing him from the Army. The basis of his petition was that, 
by a prior decision of the Board, he became entitled, by 
virtue of the Act of Congress, to be retired with three- 
quarters pay for life. In holding that the proceedings of 
the Army Promotion Board were not subject to review by 
the courts, the Supreme Court said (p. 306): 

The courts have no power to review. The courts are 
not the only instrumentalities of government. They 
cannot command or regulate the army. To be pro¬ 
moted or to be retired may be the right of an officer, 
the value to him of his commission, but greater even 
than that is the welfare of the country, and, it may 
be, even its safety, through the efficiency of the army. 
And this was the motive of the act of October 1, 1890, 
and naturally its accomplishment was intrusted to the 
President. He executed the trust bv constituting ex- 
amining boards, defining their duty and reserving to 
himself the ultimate review of their proceedings and 
decision. This is the protection which the act of Con¬ 
gress gives to the rights conferred by it. If it had 
been the intention of Congress to give to an officer the 
right to raise issues and controversies with the board 
upon the elements, physical and mental, of his qualifi¬ 
cations for promotion and carry them over the head 
of the President to the courts, and there litigated, it 
may be, through a course of years, upon the assertion 
of error or injustice in the board’s rulings or deci¬ 
sions, such intention would have been explicitly de¬ 
clared. The embarrassment of such a right to the 
service, indeed the detriment of it, may be imagined. 

In Denby v. Berry, supra, a Naval Reserve officer sought 
by mandamus to compel the Secretary of the Navy to re- 
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Yoke an order directing his release from active service in 
the Xavy and to compel the Secretary to order him before 
a Retiring Board. A Board of Medical Survey had found 
that he was under permanent disability incurred in line of 
duty not the result of his own misconduct, and had recom¬ 
mended that he be sent before a Retiring Board. The Sec¬ 
retary of the Xavy disapproved this recommendation, and 
directed that he be ordered to proceed to his home and be 
released from active duty. The Navy Department, accord¬ 
ingly, advised the officer that: “You are hereby detached 
from such duty as may have been assigned you; you will 
proceed to your home and regard yourself honorably dis¬ 
charged from active service in the Navy.’ 7 Berry then 
wrote the Secretary, requesting that his case be referred 
to a Retiring Board for consideration and, upon the Secre¬ 
tary’s refusal, brought suit. The District Court issued a 
mandamus as prayed, and the Court of Appeals modified 
but affirmed the judgment, awarding the writ. The Su¬ 
preme Court reversed the judgment, holding that manda¬ 
mus would not lie, since this was a matter within the dis¬ 
cretion of the Secretary of the Xavy. The court said (pp. 
33, 38): 

Orders releasing individuals from active service and 
putting them on inactive duty were clearly within the 
power of the President and of the Secretary of the 
Xavy acting for him in the administration of the act. 
Xowhere is there found any limitation upon the dis¬ 
cretion of the Executive in this regard. * * * 

• ••##«#•« 

But it is argued that an officer disabled in the line 
of his duty is by Sec. 1455 entitled as of right to re¬ 
tirement on pay and that the courts should secure him 
that right. The right is one dependent by statute on 
the judgment of the President and not on that of the 
courts. If on the preliminary inquiry of the Secre¬ 
tary, he disapproves the application for a retiring 
board, the officer may appeal directly to the President 
for action on his petition. This opportunity was pro¬ 
vided by section 5323, Naval Instructions, 1913, and 
would exist without it. 
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Appellant’s argument (Br. 10-11) that the decision in 
his case was made in disregard of certain standards, pre¬ 
sumptions and inferences prescribed by the regulations, 
not only runs counter to the presumption of validity which 
ordinarily attaches to official action ( Hammond v. Hull, et 
al., supra, and cases cited therein (footnote 5, p. 25)), but 
serves to emphasize that what he is endeavoring to do in 
this proceeding is to control and direct the exercise of of¬ 
ficial discretion in his favor and to obtain a review of his 
claim for retirement benefits on the merits. “Where there 
is discretion, # * * even though its conclusion be disputable, 
it is impregnable to mandamus.” Alaska Smokeless Coal 
Co. v. Lane, 250 U. S. 549, 555. 

Although this proceeding is one in the nature of manda¬ 
mus, brought against the Secretary of the Army to compel 
him to retire the appellant from the Army with pay, it is 
perfectly clear that what appellant is seeking is retirement 
pay from the United States and not the Secretary of the 
Army, and that this, in effect, is a suit against the United 
States. This brings into play the rule that, where the es¬ 
sential nature and effect of the proceeding is such as to 
make plain that the judgment sought would expend itself 
on the public treasury or domain, or interfere with the 
public administration, the suit is one against the sovereign, 
which cannot be maintained without consent or statutory 
authority. Mine Safety Co. v. Forrestal, 326 U. S. 371; 
Louisiana v. McAdoo, 234 U. S. 627, 632; Morrison v. Work, 
266 U. S. 481, 486; Campbell v. Deviny, 81 F. Supp. 657, 
660 (D. C. D. C.)- In Mine Safety Co. v. Forrestal, supra, 
(p. 375), it is said: 

In effect, therefore, this is an indirect effort to collect 
a debt allegedly owed by the government in a pro¬ 
ceeding to which the government has not consented. 
The underlying basis for the relief asked is the alleged 
unconstitutionality of the Renegotiation Act and the 
sole purpose of the proceeding is to fix the govern¬ 
ment’s and not the Secretary’s liability. Thus, though 
appellant denies it, the conclusion is inescapable that 
the suit is essentially one designed to reach money 
which the government owns. Under these circum- 
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stances the government is an indispensable party, 
Minnesota v. United States, 305 U. S. 382, 388, even 
though the Renegotiation Act under which the Secre¬ 
tary proposed to act might be held unconstitutional. 
* * In short the government’s liability can not be 
tried “behind its back.” * * *. 

There is nothing in the Act which is the basis of the ap¬ 
pellant’s claim (Sec. 456, Title 10, supra) to indicate a Con¬ 
gressional intention to give the courts jurisdiction over a 
claim to retirement pay, and jurisdiction to entertain such 
a claim is expressly excluded from the consent to be sued 
authorized by the Tucker Act. Randolph v. United States, 
69 F. Supp." 156 (S. D. Tex.), affirmed, 158 F. (2d) 787 
(C. C. A. 5th), certiorari denied, 330 U. S. 839. 

The fact that appellant does not have an adequate rem¬ 
edy in any other court is not sufficient to confer jurisdic¬ 
tion on the District Court, for, as pointed out in Lynch v. 
United States, 292 U. S. 571, 582: 

When the United States creates rights in individuals 
against itself, it is under no obligation to provide a 
remedy through the courts. United States v. Bab¬ 
cock, 250 U. S. 328, 331. It may limit the individual 
to administrative remedies. Tutun v. United States, 
270 U. S. 568, 576. * # *. 

By the enactment of Section 302 of the Servicemen’s Re¬ 
adjustment Act of 1944 (Appendix), creating Army Disa¬ 
bility Review Boards, Congress provided an administrative 
remedy for the review of claims for retirement pay, and 
evidently considered this remedy sufficient. 


II. 

The Administrative Procedure Act Expressly Excepts Judicial 
Review in Cases of This Character. 

The terms and legislative history of the Administrative 
Procedure Act make it clear that Section 10, relating to 
judicial review, was designed generally to restate existing 
law, and that there was no disposition on the part of the 
Act’s sponsors to change the well-settled rule, heretofore 
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discussed, that decisions of the Secretary of the Army re¬ 
lating to military administration and retirement, which 
are not shown to be plainly in violation of statutory law, 
will not be set aside by the courts by process in the nature 
of mandamus. 

Section 10 of the Act (Sec. 1009, Title 5) expressly ex¬ 
cepts judicial review where “(2) agency action is by law 
committed to agency discretion.” The terms of the statute 
upon which appellant relied and the Executive Order (Ap¬ 
pendix) delegating authority to the Secretary of the Army 
to decide all questions relating to eligibility for retirement 
pay thereunder bring the present case within this excep¬ 
tion. 4 5 

The general legislative history of the Act, which is set 
out in Senate Document 248, 79th Congress, 2d Session, 
and most contemporaneous comments, stress that the bill 
did not change existing law as to the scope of judicial re¬ 
view. The original draft of Section 10, prepared by the 
American Bar Association’s Committee on Administrative 
Law, carried the comment that it did not attempt to expand 
the scope of judicial review. 30 A. B. A. J. 46. R The At¬ 
torney General advised the Senate Judiciary Committee 
that Section 10, “in general, declares the existing law con¬ 
cerning judicial review” (S. Rep. 752, 79th Cong., 1st Sess., 
p. 43), a view to which he consistently adhered. See his 
memorandum (92 Cong. Rec. A3154), which states: 

Section 10 as to judicial review does not, in my view, 
make any real changes in existing law. This section 
in general declares the existing law concerning judicial 
review. It is an attempt to restate in exact statutory 
language the doctrine of judicial review as expounded 
in various statutes and as interpreted by the Supreme 

4 The general statutory provisions authorizing the Secretary to establish 
Ketiring Boards for retirement purposes, and prescribing the procedure for 
transmittal of the proceedings and decisions of the Boards to the Secretary to 
be laid before the President, for approval or disapproval, indicate a Con¬ 
gressional intention to commit to agency discretion claims to retirement pay. 
(Sections 961, 962, 963, 964, 965, 966, U. S. C. A., Title 10.) 

5 And sec Hearings before the House Committee on the Judiciary on H. B. 
1203, 79th Cong., 1st Sess., p. 38. 
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Court. I know that some agencies are quite concerned 
about the phraseology used in section 10 for fear that 
it will change the existing doctrine of judicial review 
which has been settled for the particular agency con¬ 
cerned. I feel sure that should this section be given 
the interpretation which is intended, namely, that it 
is merely a restatement of existing law, there should 
be no difficulty for any agency. We may in a sense 
look at section 10 as an attempt by Congress to place 
into statutory language existing methods of review. 

And see, also, S. Rep. 752, 79th Cong., 1st Sess., pp. 43-44, 
quoting from another statement of the Attorney General: 

Section 10. This section, in general, declares the ex¬ 
isting law concerning judicial review. It provides for 
judicial review except insofar as statutes preclude it, 
or insofar as agency action is by law committed to 
agency discretion. A statute may in terms preclude 
judicial review or be interpreted as manifesting a con¬ 
gressional intention to preclude judicial review. Ex¬ 
amples of such interpretation are: Switchmen’s Union 
of North America v. National Mediation Board (320 

U. S. 297); American Federation of Labor v. National 
Labor Relatione Board (30S U. S. 401); Butte , Ana¬ 
conda and Pacific Railway Co. v. United States (290 

V. S. 127). Many matters are committed partly or 
wholly to agency discretion. Thus, the courts have 
held that the refusal by the National Labor Relations 
Board to issue a complaint is an exercise of discretion 
unreviewable by the courts. ( Jacobsen v. National 
Labor Relations Board , 120 F. (2d) 96 (C. C. A. 3d); 
Marine Engineers’ Beneficial Assn. v. National Labor 
Relations Board . decided April 8, 1943 (C. C. A. 2d), 
certiorari denied, 320 U. S. 777). In this act, for ex¬ 
ample, the failure to grant a petition filed under sec¬ 
tion 4(d) would be similarly unreviewable. 

In view of this legislative history and in view of the fact 
that nothing in the language of Section 10 indicates any 
intention to interfere with the exercise of a discretionary 
power vested by law in any agency, it is plain that Con¬ 
gress did not intend to depart from the settled rule which 
renders the decisions of the Secretary of the Army, made 
within the scope of the statutory authority vested in him 
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by Congress, immune from judicial review. Certainly, if 
Congress had intended, by passing the Administrative Pro¬ 
cedure Act, to invest the Federal Courts with the power of 
judicial review over the normal incidents of military ad¬ 
ministration, and particularly the right to retire an officer 
with pay, it would have used language clearly expressing 
that intention. The fact that neither the rule as to the 
scope of relief in the nature of mandamus nor the 
rule as to the non-reviewability of action pertaining to 
military and naval administration was referred to seems 
proof, in the face of the language and legislative history 
of the Administrative Procedure Act, that no change in 
either was intended to be made. That the Act was merely 
declaratory of the existing law of judicial review has been 
held in several cases. Olin Industries v. National Labor 
Relations Board, 72 F. Supp. 225 (D. Mass.); Brisbois v. 
Hague, 85 F. Supp. 13 (D. Mass.); McEachern v. United 
States, 84 F. Supp. 902 (W. D. S. C.); Tung Shing v. Zim¬ 
merman, et al., 85 F. Supp. 270 (E. D. Pa.). As stated in 
Olin Industries v. National Labor Relations Board, supra 

(p. 228): 

Both the terms of this section, and its legislative his¬ 
tory, make it clear that section 10 is merely declaratory 
of the existing law of judicial review and that it neither 
confers jurisdiction on this court above and beyond 
that which it already has, nor grants to aggrieved 
parties any rights they did not have under the Na¬ 
tional Labor Relations Act. 

The judgment in United States v. Carusi, 168 F. (2d) 
1014 (C. C. A. 3d), upon which the appellant relies, was 
later vacated and the case remanded to the District Court 
with a direction to dismiss the cause as abated. The case of 
Snyder v. Buck, 75 F. Supp. 902 (D. C. D. C.), also cited by 
appellant, was appealed and the judgment of the District 
Court vacated by this Court (Buck v. Snyder, No. 9847, 
dated November 16, 1949), being remanded with directions 
to dismiss the complaint as abated because of the failure to 
substitute appellant’s successor. 
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The procedural requirements of the Administrative Pro¬ 
cedure Act, which appellant contends were not followed by 
the Secretary (Br. 20), apply only where an agency hearing 
is required by statute, and a hearing before the Secretary 
was not required here. Bersoff v. Donaldson, 174 F. (2d) 
494 (App. D. C.). Senate Document 248 contains the fol¬ 
lowing explanation (p. 22): 

Limiting application of the sections to those cases in 
which statutes require a hearing is particularly signifi¬ 
cant, because thereby are excluded the great mass of 
administrative routine as well as pensions, claims, and 
a variety of similar matters in which Congress has 
usually intentionally or traditionally refrained from 
requiring an administrative hearing. * * *. 

CONCLUSION 

For the reasons mentioned, it is respectfully submitted 
that the judgment should be affirmed. 


George Morris Fay, 
United States Attorney. 

H. G. Morison, 

Assistant Attorney General. 

D. Vance Swann, 

Attorney, Department of Justice. 

Thomas E. Walsh, 

Attorney, Department of Justice. 


November 1949 
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APPENDIX 

Section 5 of the Act of April 3,1939, as amended, 53 Stat. 
557,1079 (Title 10, U. S. C., Sec. 456), provides, in part: 

All officers, warrant officers, and enlisted men of the 
Army of the United States, other than the officers and 
enlisted men of the Regular Army, if called or ordered 
into the active military service by the Federal Govern¬ 
ment for extended military service in excess of thirty 
days, other than for service with the Civilian Conserva¬ 
tion Corps, and who suffer disability or death in line of 
duty from disease or injury while so employed shall 
be deemed to have been in the active military service 
during such period and shall be in all respects entitled 
to receive the same pensions, compensation, retire¬ 
ment pay, and hospital benefits as are now or may here¬ 
after be provided by law or regulation for officers and 
enlisted men of corresponding grades and length of 
service of the Regular Army * * *. 

Executive Order 8099, promulgated April 28, 1939, as 
amended by Executive Order 8461, promulgated June 28, 
1940 (C. F. R., Cum. Supp., Title 3, pp. 482 and 680), pro¬ 
vides : 


Whereas section 1 of the Act of August 30, 1935, c. 
830, 49 Stat. 1028, as amended by section 5 of the act 
entitled “An Act to provide more effectively for the 
national defense by carrying out the recommendations 
of the President in his message of January 12, 1939, to 
the Congress,” approved April 3, 1939 (Pub. No. 18, 
76th Congress), provides, in part, as follows: 

“• * * That all officers, warrant officers, and en¬ 
listed men of the Army of the United States, other than 
the officers and enlisted men of the Regular Army, if 
called or ordered into the active military service by the 
Federal Government for extended military service in 
excess of thirty days, and who suffer disability or death 
in line of duty from disease or injury while so employed 
shall be deemed to have been in the active military ser¬ 
vice during such period and shall be in all respects en¬ 
titled to receive the same pensions, compensation, re¬ 
tirement pay, and hospital benefits as are now or may 
hereafter be provided by law or regulation for officers 
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and enlisted men of corresponding grades and length 
of service of the Regular Army.”; 

Whereas the said act is silent as to what agency shall 
administer the benefits provided thereby; and 

Whereas it is deemed appropriate and desirable that 
such administration be placed in the Veterans’ Ad¬ 
ministration : 

Now, Therefore, by virtue of the authority vested in 
me as President of the United States, and by the act 
of July 3,1930, c. S63, 46 Stat. 1016, the duties, powers, 
and functions incident to the administration and pay¬ 
ment of the benefits provided by the statute as above 
set out are hereby vested in the Veterans’ Administra¬ 
tion: • * \ 

“ Provided , That in the administration of the retire¬ 
ment-pay provisions of the said statute, the determina¬ 
tion of all questions of eligibility for the benefits there¬ 
of, including all questions of law and fact relating to 
such eligibility, shall be made by the Secretary of War, 
or by someone designated by him in the War Depart¬ 
ment, in the manner, and in accordance with the stand¬ 
ards, provided by law, or regulations for Regular 
Army personnel.” 

Section 302 of the Servicemen’s Readjustment Act of 
1944, c. 26S, Title 1, 58 Stat. 287 (Title 38, U. S. C. A., Sec. 
693i), provides as follows: 

(a) The Secretary of the Army, the Secretary of the 
Navy, and the Secretary of the Treasury are author¬ 
ized and directed to establish, from time to time, boards 
of review composed of five commissioned officers, two 
of whom shall be selected from the Medical Corps of 
the Army or Xavv, or from the Public Health Service, 
as the case may be. It shall be the duty of any such 
board to review, at the request of any officer retired or 
released from active service, without pay, for physical 
disability pursuant to the decision of a retiring board, 
board of medical survey, or disposition board, the find¬ 
ings and decisions of such board. Such review shall be 
based upon all available service records relating to the 
officer requesting such review, and such other evidence 
as may be presented by such officer. Witnesses shall be 
permitted to present testimony either in person or by 
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affidavit, and the officer requesting review shall be al¬ 
lowed to appear before such board of review in person 
or by counsel. In carrying out its duties under this 
section such board of review shall have the same pow¬ 
ers as exercised by, or vested in, the board whose find¬ 
ings and decision are being reviewed. The proceedings 
and decision of each such board of review affirming or 
reversing the decision of any such retiring board, board 
of medical survey, or disposition board shall be trans¬ 
mitted to the Secretary of the Army, the Secretary of 
the Navy, or the Secretary of the Treasury, as the case 
may be, and shall be laid by him before the President 
for his approval or disapproval and orders in the case. 

(b) No request for review under this section shall 
be valid unless filed within fifteen years after the date 
of retirement for disability or after June 22, 1944, 
whichever is the later. 

(c) As used in this section— 

(1) the term “officer’’ means any officer subject 
to the laws granting retirement for active service in 
the Army, Navy, Marine Corps, or Coast Guard, or 
any of their respective components; 

(2) the term “counsel” shall have the same mean¬ 
ing as when used in section 693h of this title. 
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